HEADNOTE

Departmenbf Human Resources, Garrett County Depenhtof Social Sercies, Bureawf
Suppat Enforcanent exrel. Vicki Jo Du&worh v. Darren Gerdd Kamp, No. 2871,
September Term, 2006

PATERNITY; PRESUMED FAHER;CHILD SUPPORTBESTINTERESTS GENETIC
TESTING; FAMILY LAW § 5-203; §5-1038A); ESTATES AND TRUST ARTICLE § 1-
206; LACHES; UDICIAL ESTOPPEL; DUTY OF SUPPORT.

Appelleewasa presumed fathemder F.L § 5-1038a) and E.T 8§ 1-206. The circuit
courterredin granting agenetic patenity test for app#ee, the presurad father ¢ a child
bornduring appellee’s marriage, becatuistiled b consider théest inteests of the clhdl,
who was appoximately 13 at the time ofthe request. fie circuit cout also erred in
terminatingthe child suppdrobligaton of the presumed fathdor severateasons: 1)he
ruling was based on genetic tiag that was mproperly ordexd; 2) the courdid not
terminateappellee’sdgal statuas the fatheof the childin question, anchierefore appetle
hada continuing statutory dutyf sypport under.L. § 5-203 and a common law duty of
support; 3) appellee’s claim wa barred by laches becausgpallee waited abduthirteen
yearsto request the gternity testpn which he basd his later regast for termiration of chid
support,even though he knew or hagason to knovat the time offtte child’s bith that he
was not the child$ biologica father; 4 appellee’sclaim was barred bjudicial estoppel
because he took éhposition in the divorce preedings that he wathe child’s father.
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In this appeal, wemust cetermire, inter adia, whetherthe Circuit Gurt for Garrett
Countyerred or abused its discretion in temating the child supporbbligationof Darren
Kamp, appellee, wh respect to Jid Kamp, the fourth ckd born to VickiJo Du&worth
duringher marriage to appee. The couis decisionembodied in a®rder of January 19,
2007,was predicated ogenetic testing that established that appelleetiduale’sbiological
father. Appellant, the Departmendf Human Resources, Garrett Coumiepartment of
SocialServices, Bueau of Support Enforcement,exrel. Vicki Jo Duckworth (“DSS”), urges
this Court toreverse the iccuit court!

At the time of th&Kamps’ divorce in1999, apellee didnot dispute Juie’s patenity,
andhe was odered to pg child support. On Julg28, 2005, DSS filed a pé&bn to increase
appellee’schild support obijation? Appellee opposed the irease, claning he is not
Julie’sbiological faher, and requéisig genetictesting. The court-orderedesting excluded
appelleeas Jlie’s biologca father Asaresult, on May5, 2006, appedk filed a “Motion
to Terminate or Say the Pgment of Support,” which the drcuit court granted.

This appeal fobwed. Appellant poses foguestions, which we guat

1. Did the circuitcourt err in eopening and \aating provisionsn final

enrolledjudgmerts, based omgrounds tlat Mr. Kamp coud have presented to
thecourt in pror proceedingsyhere there was no finding btye court thathe

'Ms. Duckworth participadin the procedings béow, but has not participéed inthe
appeal. In the proceedinglselow, DSS’s counsel tlthe trialcourt: “[lJt's a non-pulic
assistancease’and “There’s no statfunds being paid oun ithis case]! No explanation
has bea provided with regad to DSS’s involvement in thecase.

*The parties do noexplain why the madn to increase childgport was filed by
DSS, rather than Ms. Duckworth.



earliejudgmaets establishing Mr. Kampas thdather and requimg him to pay
child support were entered due to fraud, mistake or irregularity?

2. If this Court decideshtat the circuicourt had angiscreton to consider
Mr. Kamp's request to teminatechild supprt, notwithganding thathe child
wasborn during anarriage ad her paentage vas establisheah prior enroléd
judgmentsdid the circui court propest conclude thaMr. Kamp was nad
estgpped from denying paternity?

3. Did the cirait court violae Subtitle 2 6 Title 10 of he Famly Law
Article when it terminated Mr. Kamp’s child support obligaton, thereby
allowing him to pay less tan the anount of chld supportpresumel to be
correctunder the Maryland Chi Support Guidelinesand in the abserof
any record finding of grounds for departing from the guidelines?

4. Did the circuit court impropest extingush child support arrears
retroactively?

Forthe reasonshat follow, we shallvacate the ordeaf the circuitcourt and remand

for further proceedings.
FACTUAL AND PROCEDURAL SUMMARY

Appellee and Ms. Duckworth were married on September 1383, and are the
parentsof three children whse paternity is not in dispute. Julie, the fourth child, wasb
onDecember 10, 1992, while apfedand Ms. Duckworth were stitharried.Nevertheless,
appellee knewhe might not be Julie’sbiological father.

Yearslater, on Felrary 22, 1999appellediled aComplaint for Absolute Divae,
claimingthat Ms. Dudkworth had @mmitted adutery. Notably, appéée averred thaour
childrenwere lorn & a esut of the mariage, “namdy AMANDA KAM P, DARRIC

KAMP, CASEY KAMP,AND JULIE KAM P.” Furthe, he alleged tht “it would be inthe



bestinteress of theminor children to be in the joint custody, andcontrd of the parties.”
Appellee newer challenged dilie’s paternity in the Complaint.

In her answer to the suiMs. Duckworth admitte the allegabns. Theeafer, Ms.
Duckwath and appellee reacheda volurtary sepaation ageement which provided, inter
alia, for apellee “to payimonthly] chld support to [Ms. Duckworthin the amount of
$200.00per child[.]”® The cout incorporatel, but did nd merge, the greemen into its
judgmentof absolute divare (the'Judgment”),entered April 91999. The Judgment stdte

IT IS FURTHER ORDERED that the parés shall hae the joint are and

custodyof the minor chidren of thepartes; namdy AMANDA KAMP (Date

of Birth: April 6, 1983), DARRIC KAMP (Date ofBirth: August13, 1984),

CASEY KAMP (Date of Birth: Fehrary 12, 1988); andULIE KAMP (Date

of Birth: December 10, 1992and

IT IS FURTHER ORDERED thatprimay physical custdy of the minor

children shall be plaed with Ms. Duckworth] subject tohe right of

[appellee]to have reaonable vsitation with the minor chdren at such

reasonable times and places as may be mutually convenient to tiles.part

IT IS FURTHER ORDERED thatthe physicakustody shalbe shared as
providedin the parties’ Ayreemei.

On January 112002,Ms. Duckworth filed a “Petion to Estabh Fixed Visiation
andChild Suppor,” alleging thaappellee “hafiled and refuskto develop &ixed schealule
for visitation” and tha appellee’snew wife “has acted in a nmmer to interfere in matters

involving the chidren.” She askedeé court to:

*Appelleeand Ms. Duckworth also agre¢aireduce the chil support “in anygiven
month depending upowhich parent a pacular child hagsesided with fothe majorityof
that month.”



a. Pass an Order ablishing a fxed visitaton schedule;

b. Pass an @ler establismg child sugport;

c. Pass an Order for Eangis Withholding Orderand

d. Grant such other and ther relef as the nature of heause might requar
Appelleeresponded on Febrna27, 2002, by filing aa answe and a “Gunter Péition to
Establish Custodyisitaion and Child Support.

Appellee and Ms. Duckworth enteredinto a Memorandum of Understanding
("MOU”) on February 3, 2003yhich the court incqgorated, but di not merge, intora
Orderenteed on Mard 14,2003. The MOUset forth acustody and vigation arangement
for Casey and Juljéhe remaimigminor children.Further, appéte was orderet pay $100
per manth in child support. Thecourt closed thecase onMay 19, 2003.

DSStriggered he reopening of the can July 28, 205, by filing a Motion for
Modification of Child Support. Claning thatJulie resided with MsDuckworth full-time,
while Casey resided wither half of theiine, DSS asked the oot to ncrease appellee’s
child support ohgation, basd on the parties’ carent incones, “becage $100.0 montHy
isinsufficientto meet [appellég] share ofhie support and maintemee” of Caseyand Julie.
In additon, DSSasked that ppellee’s fuure child suport paymeis be made thragh DSS.

Appelleefiled a verifed “Answer to Motion for Modificdon, Reqest for Chid
Support, andRequest foPaternity Detemination” on Septerber 16, 206. Morethan six
yearsafter the Judgment éfbsolute Divorce was ented on April 9, 1999, appek averred

for the first time in a court submsson that Jué is nothis biological daughter. He also

asseted that he issue of patarty “was reently rased by the a&id Vicki Jo (Kamp)

4



Duckworth when she begato indicateto Julie Kamp and to othethat[appellee] was not,
in fact, the biolaical father d Julie Kamp.” Accordingly, appellee asked thewrdto require
Ms. Duckworth to pay child support for Cagedeny child supportor Julie,and ordeDNA
or blood testig to determine Bipaterni of Julie.

A master helda hearing a the patenity issue on Novembrel5, 2005. Apellee’s
counselcalled Ms. Duckworth. She adnat that she hadegud relations with James
Stantonarourd the ime of Julie’s concptionin April 1992, and dd she had “no doubt” at
thattime that StatonwasJulie’s faher. Moreover, shea@&imed that appede knew in 1992
that she had sexuedlationswith Stantorf. The following ensued:

[APPBE.LLEE’'S COUNSEL]: At the tme you were having sexualations
though, were you nowith [appellee]?

[MS. DUCKWORTH]: No, notduring the timéat | conceivedNo. Darren
andl werehavirg martal probemsand he wastaying with a fiend of hisin
WestVirginia and had had sexuadlations with anotherwoman. That’s what
spawned all d this.

[APPELLEE’'S COUNSEL: Did thetwo of you have any dcussions
concerning paterty of Jule?

[MS. DUCKWORTH]: Yes.
[APPELLEE’'S COUNSEL]: And whatwas the nature of those discussions?
[MS. DUCKWORTH]: The very next day after | had sexual relatiomih

[Stanton],l had called [app&de]and | hal told him what hapgened. And, we
bothknow its very easyfor meto get pregnant. It always wasnd, hetold

‘Later,on redirect examiation,Ms. Duckworth claimed th&tanton also knew that
Julie is hs biological child.



me to wait a week a two andgo get a pegnancytest done ashwe’ll decide
what to do from there | waited theweek a two, went back anl got a
pregnancyest done, whichgf course, came back ptse. And,he and | then
startedgoing over the opdins ofabortion, adogion or what to da There were
severabther peoje includedin thisconversation. My sisters werehiere. And
[appdlee] and| together mack the deision tokeep ler. . .

[APPELLEE’S COQUNSEL]: What did the two of you decidleen?

[MS. DUCKW ORTH]: ...Thesecond option thaappellee] and dliscussed

wasthe optiorof adopiton. That's whenhe otler rest [3c] of thefamily came

in because we were deciding what to dohat tme. [Appellee] thenandl

together,made the decisiorotgo alead an keep her . . And [appellee]

promisal that he would raes her as his own, thgaStanton] wouldnot be
involved in her life, andthat would be soméhing between us ad it would

never be a problemaver.

[APPELLEE’'S COUNSEL]: And, did you, in fact, do that thereafter?

[MS. DUCKWORTH]: Yes.

Ms. Duckworth recalled thappellee hd a vasectmy inJune 987, dtershe beame
pregnanfor the thid time. Although apgllee’ssperm count was never checkeddwoling
his vasectomy, Ms. Duckworth noted that sherfever becam@regnant” in the ensag years
that she and appek were togetherShe added:

| have a very high horone level so it was vey eay for me to lecome

pregnan. And we knew if | wasn’t pregnant in sveral years the at this

point,there wasio way he could irpregnate me. Ad, later,after our divoce,

he actually had a sperm got done|.]

Accordingto Ms. Duckworth, Julie lived wth her following the divace until line

2001,when Julie went tovie with appellee ankis newwife for a year.Julie thenesumed



living with Ms. Duckworth’ Appellee’s counsealsked if Juliknew who her real father was
when she was staying Wwiappellee. Sheeplied, “Yes.” The following transped:
[APPELLEE’'S COUNSEL]: And howdid $he krow?

[MS. DUCKWORTH]: When she turned eight yeadd, we were ugt Hill
Top Delight. This was in June of 2001. And, Mr.aston sinceghen has had
two children. Kate being theldest who athat time was four orive. |1 don’t
know her age.And, Julie and Were here gting ice ceam. Aml Katie came
up to Julieand said you’'re my sister, you’'ray sister And | looked back and
Mr. Stanton washere with histhe wife. Wellshe’s nota wife. They never
married, but hs livedin wife, girlfriend whaeve sheis. And Jule kept
looking at her odd. Andhen | went home thatgitand | called [appellee].
And | told him what happeed. Ard | told himthat | felf at thisage, she was
eight yeas old. She was old enough to umstand what was going on. And
this was oneof those thims that forever couldn’t be keptrom her. | asked
him how hefelt about it. And he saidhat it was okayLater hébecame angry
about it.

[APPELLEE’'S COUNSEL]: Whenevelyou said he was okaywhatyou do
mean? What hgppened #&er that?

[MS. DUCKWORTH]: | told himthat | would tdlher thatit wasn’t a bbod

issueand that [appedld was her father, he would always love her, because

genetically and biologically he wasn’t hertlfieer.

In addition, appléee’s counsedskedf she had spoken to Jelrecentlyaboutthe fact
thatappellee was not herological faher. She repd: “Yes, becausj@ppellee]old her he

was going to have blood tesdone.” The cotiquy continued:

[APPELLEE’'S COUNSEL]: Andwhen dd you have tlis converséion with

®Ms. Duckworth said that Jigl occasionayl visits with appelleebut not on a fixed
orregular schedel She explainedhat she did not wardtulie to ive with appellee because
he has beerftoo lax” with respect tahe drug andlcohol consumption of their son, Casy,
who lives with appedle at least hfathe time.
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Julie?

[MS. DUCKWORTH]: When she come home upset and she told me what
[appelleelold her. lguess it wabeforethe last me. So, Iguess October, the
first week of October. And | told hénat he was dtiher fatherand that it was
nota blood issue. It was ovehild support and notdr because sheas very
hurt.

[APPELLEE’S COUNSEL]: She uneérstands, des she notthat he is notter
biological faher then?

[MS. DUCKWORTH]: Yes. But & far as he goss, there is o other man
thatis her fathein any othemway but biologtally oher than[appellee]. He
is her father to her.

[APPELLEE’'S COUNSEL: At age twelve,does she understantet
difference?

[MS. DUCKWORTH]: Yes.

Ms. Duckworth insistedhat she‘absolutelyoppose[d]” a blood tédo determine
paternity. Sheexplained: “I an notputting Julé through somethingkle that for smething
Darrenknows very well. He knows. And he halsvays known. And | am not sulbjéng
my daughter to that. What has happened is hurtful enough. There’s no need for it.” Ms.
Duckworth contined:

I'm not putting mydaughter through attyingsohe can say he proved
shewasrit his. I’'m not doingthat to her. ... 1 mean, | don’t knowhat more

to say. Iveadmitted she’s not hisde knows she’s not his. This is ludicrous.

She’sbeen throgh enaugh. Shes angy. She wa tle yanget when we

divorced. Shealways felt that irsome way it was her falt after she found out

thingslater . . . 1 would be detrimental to her for him to say | proveeé sh

wasnt . ..

The following exchange is o pertinent:



[APPELLEE’'S COUNSEL]: Why would it be detrimentafor her to know
who her true father is?

[MS. DUCKWORTH]: She alreag knows who her true &ther is and b’s
sitting besideyou, hological or mot. I'm not — and then fa him, for him to
wantto prove biologic#ly she’s not. Thés sick. He knows. O course, it
would be detrimetal to her. When he toldher it was etrimental. He knew
it.

[APPELLEE’S COUNSEL]: When fe told her vhat?

[MS. DUCKWORTH]: That he was goinp have blood testsken to prove
she wasn't his.

[APPELLEE’'S COUNSEL]: And do you think it was detrimentato her
whenever you told her who her biological father was?

[MS. DUCKWORTH]: No.
[APPELLEE’S COUNSEL]: That was not detrimatal at all?

[MS. DUCKWORTH]: Absolutdy not, becausé made it vey clear itwasn’t
a blood issue Appellee] is now making i blood issue.

Oncross-examinan, Ms. Duckworth tasfied thatsoonafter Julie was borrStanton

“signed papers ad was willing to give [Julie] up for aoption[,]” so that appkee could

adopther. These papers were nefited, acording to Ms. Duckworthhbecause she and

appelledearned “thaDarren did not have to adolpér in order fousto keep her and have

full custody andall that.”

Mr. Kamp testified hat he had a vasectomaround 1988, but insted that te

operation was not “guanteed a hundred percé€nfThe following ensued:

[APPELLEE’'S COUNSEL]: I'm asking you, argou positve, or do you have
any way of knowing for serthat you a not the fatheof Julie?



[APPELLEE]: Never a hundred percentThe vasectomy,hey never
guaranteech hundre percent. That’s all they said. It @wsn’ta guaranteed
operation.

[APPELLEE’'S COUNSEL]: You head Vicki’'s testimony concaring her
relationshipwith Mr. Stanton. Wouldgu recall forhe court yourecollecton
of what happened at thaine?

[APPELLEE]: Well, apparently, | mean, whenever it was going on, | had just
a neigtbor hat Ived n the hilding that ha told methat hethought that
[Stanton)was stayinghtere overnightAnd thenwe had — | haduestioned her
aboutit. And sheadmitted to it. And then like lagr on, we found out thate
hadgot pregnandver the sitation. But befae that deal hppened, | @ recall
finding him and beatirg him up . . .

[APPELLEE’'S COUNSEL]: Now, what hapenal — how did you find out
that she vas pregnat?

[APPELLEE]: She told me.

[APPELLEE'S COUNSELWL: And you heard her oollecton of the
conversationsWould you recountqur recolledbn of the conversains that
the two of you had canceming her pregnancy?

[APPELLEE]: Well, she jist —when sle said she ws pregnat, youknow,
we talked aboutthe optons And what t cone downto is, wejust moved
awayso we didn’t have o deal with people in the local area. We moved away.

And Julie was born up in West Virga.

[APPELLEE’'S COUNSEL]: And, at that pointin time, did you lrv for sure
who the father of Julie was?

[APPELLEE]: Neve a indedpercen. Wejust taked and assumetiat —
who was involved in the ration.

THE MASTER: So you — you were told M Stanton was the fath®@

[APPELLEE]: Well, we assuned be@ause ndody did any othe surgey, |
guess.l didn’t do anyhing asfar as cheked to see il was a hundred pecent.

10



THE MASTER: All right. But, what Ms. Duckworth talked aboybu and
her talked about the sibility [that] Mr. Stanton was the father?

[APPELLEE]: VYes.
[APPELLEE’'S COUNSEL]: And did you have any tesstione at thairhe?
[APPELLEE]: No.

[APPELLEE’'S COUNSEL]: And were you, in factstill having sexual
relations with her?

[APPELLEE]: Yes.

TheMaster irterrupted tovarn appellee that his testimpwas contradictoryo sworn
statementshe had made in hisSAnswer to Motion for Modification, Request forChild
Support, and Request fBaternityDeterminatiori. In that pleadig, appellee &tsted:

[Appellee]stateghatthe minor childJulie Kamp, is notis biologi@l
daughter.Moreover, he has not adodtéhe said Juéi Kamp,and reqests this
Honorable Court to order [a] blood test for DNA tésgy for thepurpose of
establishig paternity of JulicKamp. The issue bpaternity was recentlyraised
by the said Vicki Jo (Kamp) Duckworth when she bgan to indcate to Julie
Kampand toothers thaDarren G. Kamp was not, in fattet biologicafather
of Julie Kamp.

The Master stated:
Heli.e., Mr. Kamp] hasndicated ® this courthat herecentlylearned that he
may not, in fact, be the fathef Julie. The testimony that we’'vedard here

todayand what he justonfirmed,is he knew from thigeginningthe possibility
that he was not the father(Emphasis adeld).

Notably, appélee’scourselrepondd: “And we stpulate tothat. We adnit that.”

The master responded: “Wlaye we having this haag?” The following ensued:

[APPELLEE’'S COUNSEL]: When did the issue of pataety — what di the
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two of youdecide to @ with regard to Julie’s &therhood if you will?

[APPELLEE]: We decided to raise her with the other kids.

[APPELLEE’'S COUNSEL]: And did you makeany pact or ageement wth

regad to telling anyone elsenithe world as to whethar not thee wasa

possibility that you may not be the father?

[APPELLEE]: Did we ever male the agrement?

[APPELLEE’S COUNSEL]: Right. What was you agreemat?

[APPELLEE]: Well, we never reallmadean agreerant. We just assumed.

[APPELLEE’S COUNSEL]: Assuned whd?

[APPELLEE]: That | wasn’t the father.

Oncross-examinain, appelle admitted thada recentestof his sperm count showed
it was not sufficiento impregnate But, he notedhatthe test wasaken ten yearafter the
vasectomy. He acknowledged that he never soutghtheck the success$ thevasectany
when Julie was conceivedihe exchange continued:

[APPELLAN T'S COUNSEL]: Why not?

[APPELLEE]: | never did. | don’t know why.

[APPELLANT'S COUNSEL]: Well, yousay nowyou want to know for sure.
Why didn’t you wanto know back when the child was born?

[APPELLEE]: | neve had he reaon b do itwith that. This wa in my
second marriage.

[APPELLANT 'S COUNSEL]: Okay. You never ha@ny reason toihd out?

[APPELLEE]: No. We never pushed the issue. And rbis.

12



[APPELLANT’S COUNSEL]: Let's be hamest. The rason weére doing it
now is because vihat, becaus we’re rere on the isge of childsupport?

[APPELLEE]: Becase lwantto krow. Iwantto krow.

[APPELLANT’S COUNSEL]: Isn'’t that tle only reason we& here right
now?

* % %

[APPELLEE]: Iwanttoknow. If | —say | become wealthy and | watat will
somebodysomething. If Jug is mine itwould make a difference intdood
thingor not. It ould be. 1 don’know. | want to be abl®@tmake a decision
wheher —I know a humredper@nt hat fie’snot mne. | wantto krow.

[APPELLANT'S COUNSEL: Well, you didn’t want to know in 2003 when
you signed this document saying that she was yours?

[APPELLEE]: That I signed that she was mine?
[APPELLANT'S COUNSEL: Yeah.

[APPELLEE]: Biological.

[APPELLANT'S COUNSEL]: It sa a party bar of the marriage.
[APPELLEE]: Okay.

[APPBE.LAN T'S COUNSEL: Four childen were born of issue of a now
dissolved marege.

[APPELLEE]: Okay.

[APPELLANT’S COUNSEL]: & thatyour sgnaure[?]

[APPELLEE]: Yeah.

[APPELLANT'S COUNSEL]: Okay. So now dl of a sudden you wart to

know because you may cont@o some moay and you want to knowf it's
going to affect inheritance rights?
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[APPELLEE]: No. It’s jus$ an example I'm giving you. Okay. It was just
anexample. It's justo know the fact. Would — | meaanybody in the wrld
probably would want to knowthe true fact.

[APPELLANT 'S COUNSEL]: Well, what I'm tryng to figure oufrom you
is why from the time [Jlie] was bornuntil you get a Mbtion toIncrease how
muchchild support you argoingto pay atno tme durng tha pefod oftime
did you ever take angfforts to 1) ind out if your perm countwas sufficient
enoughto impregnate qur wife at thatime, or tryto have a court order
genetictesting,at no time duringhtat, did yu evertake any efforto find out
until the time a motion to increase how much child support you phleds
Then, all of a sudden, we’re worried about inheritance rights?

[APPELLEE]: No. It's justa coincidence,ou know, because it happened
all at once.

[APPELLANT'S COUNSEL]: Happened all at oncthis wasn 2003. You
could have rai®d that isue at ths time.

[APPELLEE]: | never did it.

KelleyDuckworth, sistein-law of Ms. Duckworth dstified aboua conversation she
hadwith appellee after Julie’sonception. The two disssedhe pasiblity that Mr.Kamp
wasthe father. “But when Julie was born,he stated, tiwas very obviouwrho she looked
like, and thawas [Stanton].And we had that discussiome and Mr. Kamp.”

After hearing argumentsdm the partiesattorneg, the Masternidicatedthat he
believedappellee had waivelis rightto raise e issue of Judi's paternj. He continued:
| still bdieve, Mr. Kamp, thathe Affidavit hatyou signedthat | don’tbelieve
— 1 dobelieve thayou attempte to mislead theourt and to brng up an issue
that,in fact,was not — | think you nislead the courin the assumpadn that you
justfound out about thisl think you’ve known about thissce April 0f1992.

This is not a rew disclosureto you. Ths is not rew evdence You have not
just found out hat Juliemay not ke your chid.

14



TheMasterecommended that tleeurt declineppellee’s rquest for genetitesting.
Appelleefiled exceptions, &ing thecourt to“order blood a genetictesting inthis case’

The circuit court held an exceptisrhearing on Janug 4, 2006, atvhich the parties
preseted argument. The cott issued an Order onaduary 9, 2006, granting apjee’s
exceptions and ordieig geneticesting®

As noted, theest resus, filed with the court on AprrL2,2006,excuded Mr.Kamp
asJulie’s bological father. Based orhe test restd, on May 25, 2006ppellee fiéd a
motionto terminate s child support obligabn for Julie. He averred: “[I]would be in the
interestsof justice for this Courto terminatéMr. Kamp’s obligationd pay child suppaifor

Julie Kamp. . . .” The Master condect an evidentigrhearing on Jyl 12, 2006 with
respectoDSS’s motion for modificadn of child supprt and apellee’s motian to terminde
his support olifjation’

At the hearing,@ellee reded thecircumstancesurrounding Julie’s birth. He also
claimedthat Ms. Duckworth’s affailed him to fie his dvorce actionn 1999. In that
proceedinghe requested custody of Julie,egling under oath that she was desughter

Appelleeexplainedthat, at the time, & did not talke any steps tascertain Julie’patenity,

becauséie “was tryinga do the righthing forthe kids” and “figued thatJulie didn’tneed

®Ms. Duckworth, pro se filed a “Motion forreconsideraon and to receiva cout
appointedattorney” on Januaryl9, 2006. Appellee led an “Answer to Motion for
Recmsideraion,” asking that MsDuckworth’s motion foreconsiderabn be denied. The
court denied tre motion on Februay 8, 2006

'Ms. Duckworth appearedvithout caunsel.
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to know.”

Mr. Kamp insisted thathen he and Ms. Duckworth reached theieagnenin 2003,
hewas not trymg to mislead theaurt by aleging that Jué washis daughterHe explained
that he thought it woul “be redly hard on Julie for hreto know the factshiat what had
happenedsic].” Appellant’s counsgiroduced appellee2003 tax returnn which hdisted
Julie as his daughter and a dependent. The transcript continues:

[APPELLANT'S COUNSEL]: Now, you're askinghe court here to declare
that you’e not Julies dad any more.sh’t that tue?

[APPELLEE]: Through the DNA testing thd biologically I'm not.

[APPELLEE’'S COUNSEL]: Objection | believe tlat the Petition simply
asksthat the child spport beterminated. . . . W simply askedthat child
support be termiated.

* * %

[APPELLANT 'S COUNSEL]: So, whatare you trying to accompltehough
your filing?

* % %

[APPELLEE]: That child support be tainated.

[APPELLANT'S COUNSEL]: If as a reslt of not having @ pay child
support,you’re al® willing, if that's whathe court decides$o giveupall the
privilegesthat go along with beg a dad to Judi?

[APPELLEE]: Well, it's— a bt of it has to do with Ji#g. She’s fouden
yearsold. Well, she’llbe fourteen in December.tHink she should hava
little bit of s in this stuaton. You knav.

®Appelleealso detadd the difficulies he had with Ms. Duckwortlncluding her
(continued...)
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Appelleerecalled thehe spokeo Julie’stherapistAndreaBarnard, severahonths
prior to the hearirg, and told her tlat he was‘not looking to end [hs] relationship”with
Julie. Indeed on November 19 2005, he set a letter to Ms. Duckworth and ter family
indicating that his curreh wife would be willing to adopt Jud and assume total
resporsibility for her care.

On cross-examinabin by his own attarey, appele testifed that he and B
Duckworth had agred years ago ot totell Jule thatMr. Kamp is not her biological father.
He blamed Ms. Dudkworth for raising the subjed with Julie.

When the master gestioned ppellee abat his requst to terminate Is financial
supportfor Julie,appellee explaied thathewanted to terminate child support because Ms.
Duckworth did nd let him see dlie veryoften, cdled hishome ¢ haras hm, andthese
disputeswere causing problems his marriage.Mr. Kamp stated that he had remught
relief from thecourt to enforce Bivisitaton and custodyights,explaining: f don’t have
the time or thenoney to spend on court

In response to questions posed by Ms. Duckworth, appellee asserted that he and Ms.
Duckworth had agreed that they witd never tell Julie about her parage. On redirect, K
Kamp realled thatMs. Duckworth advised him, on Mothem¥ay of 2002, thatle had

informed Juliethat Stanon is he father.

§(...contnued)
alleged obstrction of his witaton with Julie.
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Appellant’s counsel then dieed Ms. Dudkworth, who recounted that Stanton’s
daughterapproached JulieniJune 2001, telg her that ey are si®rs. Shenformed
appelleeabout what happened, and abd thashe would tell Jig that Stardn is herfather.
She al® addressed he financial circumstances

Oncross-examinan, appelle’s counsel asked whys. Duckworth had not trietd
seekchild sypport from Stanton. Shereplied: “Becaus Mr. Kamp is her fathér.She added
thatshe did not want Staom involvedin Julie’slife. Moreoverpecause of Julis’fears that
anyeffort to cdlect child support fran Mr. Stanton wauld provide him with an oppatunity
to have contact with Julie, MBuckworth testifed that she would noésksupport from M.
Stanton’

AndreaBarnad, atherapst, was cled byDSS!° She testitid, based ofour months
of therapy sessianwith Julie, thaJulieregarded Mr. Kamp as h&ather, and “di not want
to start a [parental] relationship with aam she did not knw.” Moreover, Ms. Barnard
explainedhat Jule hadformed the idea that if theotirt terminated appellee's child suppo
obligation,he would not be hédather anymoregnd she would haue establish cotact with

Stanton instad.

°As noted, Ms. Duckworth had previdysstatd thatStanton “signed pap&rwhen
Julie was born so that appellee would have austody.

“Ms. Barnard stated tha sheworked at Burlington Family Senvices, but the record
does not ilude her cedentials. In Br testimony, M. Barnardrefers to a lettertse wrote
to the court reding her opinons. Howeer, the letters not in the record. Nor was Ms.
Barnad offered as a expet.
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Appellantalso called Stanley Wilthe husband of MsDuckworths sste. He
indicatedthat he had "alwayknown" that StantorsiJulies biologicalfather. Wilts wife,
MarondaWilt, testified hat when Ms. Duckworth was pregnant withiduappeke admitted
hewas not Julie’s biological fatlie Although she did not spég a date when applele made
this admission, Wilt recalled that applee had “several differg corfrontations” with
Stanton. Appellardlso called Ms. Duckwortk’sistern-law, KelleyDuckworth, and her
neighbor,Christopher Ashleyang, both of whonmestifiedthat Casey spe between three
to five nights aweek with his mather. Casy offeredsimilar testimony.

On September 25, 2006, aftreceivingmemoranda from the pads, the Master
recommendedrantingappellee’s motin to terminatehild support ad deemindg'any and
all” arrears uncodictible!* Themaser foundthat Mr. Kamp hadalways knavn that heis
not Julie’s biologcal father, yet had treatk her as his daughterHowever, because the
genetictestresuts showedhatMr. Kampis not Julé’s natural bild, themaster concluded
thatthepresumption of legimacy had beerebutted, and mommended th&ermination of
child support.

Appellantfiled exceptiors on S@tember 28, 2M6. Appelants Excepton Two
statedThat the master eed in that heerminatedcurrent and back ChilSupport without
vacatingpaternityof the Defendant.” ExaptionsTwelve andThirteenclaimed, respedively,

thatthe Mager “failed to oonsider thebest interest ofhe child in hs ultimatedecision ®

1The record dees not dsclose the existerce of arears.
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terminatecurrentand past support anétsaside or vacatpaternity’ and “erred m that he
failedto considerhe emotional damage thabuld occurfor [sic] the cecision toset aside
or vacatePaterrnty in this ca®.” The court held an excaphs hearing on Janua#, 2007,
at which it heardargunents bu did nat receiveeviderce.

The circuit cout rejected e excetions in an “Opinion and Order*@pinion”)
entered Jamary 19, 2007 The Opnion stated, in prt:

2. This was a case testablishie proper amourdf child supportand
the Master made his recnmendaions basedon theevidence béore hm,
whichincluded tre DNA resultsexcluding Mr. Kamp as Julie’s fatimehereby
removingany statutory duty to pachild support fo her. [Md. Code, Fanily
Law Article] 8 5-2030). Furtherthere is no parnity oderto vacate. The
child, Julie, was prasned to be Mr. Kamp’s as child born othe marriage.
This presumption was nullified by the DNA results.

* % %

7. The parties arguedgeitabke estoppel by wayf memoranda
submited to the Mager. . . .

In the casat bar, theifst elenentof equitable estoppel [i.e., voluntary
conductor representation] is clearly proven.rMKamp acted as Jie’s father.
Thesecond elementeliance, $ not aslearly present. Rhough Juie relied
onMr. Kamp’s repesatatonscompetel up until 2001 0r2002,thee came
atime when she learnetd truth. Ms. Duckworth coimuedto rely on Mr.
Kamp paying chil support, gt knew or should d&ve know that the
foundationof that relance had been shakeasJulie now knew the tratabout
her parentage thathe rest oftie family had known foregars. Regardlss
BOSE and Ms. Duckworth failed to psve the third elment, detment, as
definedin Markov, to equitabt esop Mr. Kamp’s child support olgations
from being eliminagd. Past finanal benefits to Mr. Kamp odetriments to
Ms. Duckworth do not constite the element of titment as defiedby the
Markovcourt. There is nohing preventing Ms. Duckworth from seding child
support from M. Stanton, the alleged natural father.
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In its decison to order the DNA testinghe cairt cansidered the
variousfactors involed. The partiesvere separatd and the truth about
Julie’s parentage wasui. Therewas no famly unit to protect. In tis
instancethere wa no reasomot to obtainindisputablemedical evdence to
confirm the truth abouMr. Kamp’s relationd Julie. Whenevehe status of
the law is such that there isttle or no interes in the truth, thenthere is
somehingwrongwith the ysem orthe Aw.

* % %

12. It is ckar from a reading oheé Report of the Master anbet
transcripthat the Master hadkgensiveknowledge of this casthepartiesand
the childrennvolved. It is also clear thahe consideed the interstsof Julie
in making hs decision. The truth abot her paretage wasalready well
known. There was no testimay to indicatethat Ms. Duckworth could not get
child support from M. Stanton. The Msterclearly took thesethings into
consideratn while properly applying Maryland law when makng his
recommendations.

13. First,the Master did notacatepaternity. Secod, in hisreport,

the Master clearlydentified ®me of the effects tlse poceedingshave had

on Julie. Futher, Juliealready knew thatir. Kamp was not her biological

father. Any emotional damage reking from thatknowledge cannot be

attribuedto a Master’s hearg or recommendation some fiveays aftertte

fact.

Along with the Opinion, e circuit cour issuedtwo orders. One providechat
appellant’sexceptions werelenied The other denied appaht’s motion formodification;
grantedappellee’s notion to termnate his childsupport oligation;andordered that “angnd
all arreanges ae deened unollectible.”

We shall set foht additional fats in our disussion.

DISCUSSION.

Appellant contends thtathe circuit court erred because,e@grs after [appellee’s]
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parenal obligations. . . were concisively esablished m the divorce deceeand in a later
enrolledjudgmert . . . ,” the court evised is prior ordersestablishing ppellee’s paernity
of Julie. DSS advares several grounds toport its contention. lgum, itclaims thathe
court’sruling was not atnorized byRule 2-535(b) or the FalgiLaw Article,and that the
courtshould have rejeetl appellee’s tampt to vaatepaternitybased on the doctres of
res judicatg judicial estoppel, eqtable estoppel, and laches.

In appellant’s view, Rule B35 did not authoze the court toevise an enrodd
judgmentbecause ta judgment was na entered as aesultof fraud, nistake or irreglarity
within the mening d the rule. According to DSS, appelleannotrely on fraid or mistake
becausédedid not “mistakenly ackimwledge Julie as hislaughter.” To the cordry, agues
appellant,Kampknew, at least bthetime of his divoce from Duckworth in 1999, thae
Is not Julie’shiological faher. Thus, ppellant maintains that “tle record reeals no bais
whatsoevejustifying the circui court’s beilef that it coutl simply dedhe, on the basiof
Mr. Kamp’s change of positiong give conclusie effect to thgudicial finding in its 1999
Judgment of Divorce and Etorder thadulie is Mr. Kamp’s daught.”

Further,appellant dims thatappellee could navail himself of Rule 2-535 because
hefailed to actith “ordinarydiligence”in seeking rewion of the Judgmentndeed, in the
fourteenyearsdetween Julie’s bith and the motiorotmodify, notesppellantappellee never
challengediulie’s paternity. Instead, clains appellant, kmp “consistently us[eflhis open
acknowledgment d being [Julie’s] father to his pesonal and litigation advantage”

Moreover, DSS observes that, eveftea Julielearned in 2002 th&tanton is her
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biologicalfather, appéée continuedto allege incourt proceedings that he Julie’s father.
Accordingto appellant, the matter of paternity cannat teopened baslkeon appellee’s
“much belated second thoughtplainy triggeed by[appellant’s] motion to increaszhild
support and his ager at Ms Duckworth regardng disputesthat arose log afte the
divorce[.]”

DSSalso looks to MahandCode (19842006 Repl. Vol.), § 51038(a) d the Famly
Law Article (“F.L."), pertaining to the use of genetic st reopen paternity judgments.
DSS argues that, thé extent theircuit cout reliedon F.L. § 5-1038(a), it erred, because
thatprovision gplies only tothe putativdather ofa child bornout-of-wedlock. Appellant,
however, is not a “putave father; because Julie was horduring the marage, and
appellee’sobligationdo her were estaished in a divare proceedingatherthan byway of
a paternitydecree.

Alternatively, DSS argues thateven if Julies paternig had been estabhed in a
paternityproceeding,” F.L§ 5-1038 would not applgs a “declar&in of paternig may not
bemodified or set ade [due to @enetic testxclusion under E. 8 5-1029]if the indivdual
namedin the orderacknowledged his paterty knowing he was not thiather.” Here,
appellantlaims, “itis undisputediat Mr. Kamp had a vasectomy in 198vVe years before
Julie’sbirth,” and knew thie'another man was th#@ological father,” yet he helchimselfout
as Julie’s father for many year

In addition,appellant comnds that the doghes of clain preclusion andes judicata

bar appellee’sattemptto terminate s support oligation, as appllee never previously
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raise[d]the daims an which he nowrelies to attack ta provisiors of the decee related to
his obligations to Julie.” DSS posits thafiven appellee’dailure during the divoce
litigation to assert thale is not Jué’s fatherappellee cannot feate an entély new and
inconsistenattack on the prosions of a priofinal judgment. Rather, arguesppellantthe
provisionsof the enrolled 1999udlgment are “binding” oiKamp, because havas “well
awareof thefacts thatat leastlsould havded him to doubt hipaternityfof Julie],he was
onnotice of hisight to have premted that chinge prioro the earliejudgments, thaugh
genetictesting or wth other evicence.” DSS adds thaappellee “lad every opprtunity to
presenthis defenseinhampered by an[yffaud, mistake orregularty,” yet “he chose not
to presentthose arguments uhtt was convergnt for him to change $iposition,and the
circuit cout erred in dbwing him to reliigate thessue of his patnity $x years ater.”

Further,appellant mairatins thathe doctrineof judicial estoppelprecludes appele
from assertinghathe is not Julie’s father. lappellant’sview, appelleetsould not derive
unfair advantage by himconsistenposition in now denpg paterniy of Julie. Appellant
alsoargues thate doctrine of lehesbars appellee &ém raising thegaternityissue, “as he
sat on hs rights far too Iong.”

Finally, appellant reés on the docime of equitaled estoppel to bappellee’sdenial
of paternity. Accading to DSS, app#ee voluntarily repesented thihe isJulie’sfather, and
he and Ms. Duckworth relied on that representon in settling thér divorce adion, by
agreeingthat appellee wouldantinue to support Julie. [Scriticizes the circuit court’s

conclusionthat thisproduced “no financialetriment gice Ms. Duckworth could now seek
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support fran Mr. Stanton, the ptative biologial father.” It argies:

The circuit cout’s analgis is eroneous for at leashe folowing
reasons. Fins the court did ot set suppa consistent vith the child support
guidelineswith recard to the pading motion to malify, and pre¢uded Julie
from collectng anyarrears. Nor cadulie ever reover the largeamount of
child support Be might have received td@mot Mr. Kamp, while dedaring in
courtthat he was heratther, paidreduced amounts because @hj custody
arrangementsThese consequences aloneafinancial deimentto Julie hat
canrot be cured by any future attenpt to esteblish Mr. Starton’s paernity.

Secod, numeraus definitiveand irrevo@ble decisios were nade in
relianceupon Mr. Kamp’s acknowledgment of responkipifor Julie,which
arenot suhect to beng remedied nore thana decale later. Most obviousy,
Mr. Kamp was ready to adopt Julie bed the divorce, cemeting his
parentagenotwithstandig thelack of abiological connection to her, and Mr.
Stanton had executed papers terminating any parental righlisstead, in
relianceupon Mr.Kamp, the partiesettled their divoce with anagreenent,
incorporated intoa final divorce judgment, in whichMr. Kamp acepted his
obligations to ke Julie’sfather . . ..

Third, accepting for argumnt’s sake the tel court’s view thait is not
terminatingMr. Kamp’s rights and oldiations to Jué, with the oneexception
of child supportthe court’s oder may have effectivet precluded seking
supportfrom Mr. Stanta. If, as the cout below sees to sinceely believe, it
hasnot terminated Mr. Kamp’s pareaitrights, it isnot at all céar that the
Stateor Ms. Duckworth can succesdfufile a paternity claim against Mr.
Stanton.Mr. Starton could, ad presunably would, rot only assert aagrately
thatJulie was born dumg a marriage, but that the court still considers Mr.
Kampto be Jlie’s legd father. By attemptng, literally, to ‘split the baby the
courthas left Juliein a legal Imbo that could very weplrecludeany resot to
Mr. Starton for child support.

Finally, but perhaps most importdpt the courtbelow failed @ give
anyweight to Julie’s interest this matter.Shedoes not vant a relationkip
with Mr. Stanton and Ms. Dukworth, out of cmcern for Julie’swell being,
indicated hat she will nopursue child suppbfrom Mr. Stantori.

(Emphasis adied.)
Appelleeresponds thd{t]he circuit court waswell within its authority toterminate
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child suportin thiscase’ He avers that halid not seekto terminatepaternity or revise a
prior order concerning patnity,but “merely akedthat his oligation to paychild support
be terminated, which was his right undeff.L. § 12-1@(a). Acording to appednt, the
results of thegenetictest established material clnge incircumstancesyhich justifed a
changein child support. In addition, he claBrthat the genetic test rebutted the statutory
presumptiorthat thecourt should apply Maryland’s child support guidek. He maintains
that appication of the gudelines“would be urjust or inappropiate” in this case.

Further,appellee insists thaié court properly granted his requista paterity test.
Notingthat Md. Code (2001, 20(%upp.), 8 1-206 ahe Estates and TrissArticle(“E.T.”)
applies when a chilgiborn duringa marriage, applele argues thahe court “shou look
to the best interests of the child in mag it’'s [sic] determnation as to vhether or noto
granta blood test. In his view, he circuit cour“was quite cleain its ndication . . that the
genetictest wa in the lest interests of theminor child.”

Moreover, appellee pmts out that apellant did not raie below its Rule 2-535
argumen. In any event, he asserts that thesas “noneed to aply Rule 2-53 tothis cas¢’
becauséthe CircuitCourt never ruledchiat the Appellee was nthe fathewof Julie Kamp,”
nor did he request suctelief. Rather apellee merely askd the court toterminate
prospectivechild supprt. In addition appeleecontends that E. § 5-1038(A) does not
apply here. He argues th&ahe authoriy for a redudbn in child sipport is basedrothe
analysis[governing] child sypport malification,” and insists that & “is notestopped from

arguing for a decreasen child support.”
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Appelleealso arguethat, evenfithe court could hee abated any ezarageshte point
is “moot” becalse there wer@o arrarages He asserts: “When the Apped requested the
courtto suspend his cldisupport obljation, thecourtrefused. Therefore, tle Appdlee paid
all of his child suppdras direadd until sub time as tle child supporbbligation was
terminatedy theCircuit CourtOrder.” Finaly, appelée notes that apjp@nt cannotely on
laches ecawe t did notraise hat @ntention inthe poceadings béow.

1.

Appellantchallengegwo judicia orders: the oder for geretic testingandtheresulting
orderterminaing appellee’s dild support obligation. As a preliminarynatter, we conside
whetherthe order for genit testng is now moot given that he test has edady been
performed and the esults hae been disclosed.

“A case is moot when thereno longer an exiigstg controversypetween the pads
atthe time it is before the court so that theidacannot provide aeffective remedy.””Floyd
v.Mayorand City Council of Baltimore  Md.App. ___, No. 158, Septenber 2006 slip
op.at17 n.22 (fédMarch 27, 2008) (quotingoburn v.Coburn 342 Md. 244 250 (1996));
seeHill v. Scarascini 134Md. App. 1,4 (2000). Appeals “‘whit present notinig else for
decisionare [gererally] dismissed as a mattof course.”Albert Sv. Depatment of Health
and Mental Hygienel166Md. App. 726, 743 (2006) (quaig In re Riddlemoser317 Md.
496,502 (1989)). Thissibecause any deon as to such assue “would amont to an
acadennc undertakirg; appellate ourts ‘do nd sit togive opinions on absact proposibns

or moot question¥. Albert S, 166 Md. App. at 743-44 (quoi Riddlemosey317 Md. at
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502). See generally Board of Phygan Quality Assuramnev. Levitsky353 Md. 188,200
(1999); Atty. Gen. v. Anne Arundel Co. Sch. Bus ContractorsmAss36 Md. 324, 327
(1979);Committee for Responsible Development on 25th Street v. MayottahBee, 137
Md. App. 60, ® (200L).

Here,regardless of our ruling, & cannot remedy the asequences of thcourt’s
orderpermittinggenetic teshg, as thedst has beecompleted and the nelés disseninated.
In effect, wecannot uming the bell. Nevertheless, w will consider the matte, for two
reasons.First, there is anxxeption tothe rule that v will not consiegr moot gquestions, if
“the issue preseted is ‘capale of repetiton, yet evadig review.”Albert S, 166Md. App.
at746 (quotingStevenson v. Lanham27Md. App. at 61 citations omitted)).This is just
sucha case; @ircuit cout order albwing a genetic testill generaly reachus after the test
hasalready beemperformed. Secod, regardlessof the propiety of the orde permittng
geretic testing the court reliedon the geetic test results in termating apgellee’s child
supportobligation. If the court erredn orderingthe genetic tst to contes paterniy, that
errorcould affecthe court’s order terminating apllee’schild support olijation for Juike.

1.

E.T.81-206(a) povides: “A child born a conceivel during amarriage ispresumed
to be the legitnate child of bdt spouses.”Put anotler way, “a hisband ispresumed to be
thefather of a child borrio his wife duringheir marrage.” Ashley v. Mattingly, 176 Md.
App. 38, 51 (2007). Julie was indisputably born during appellee’s ag@rio Ms.

Duckworth. Therdore, under E.T. 8 1-2065(a), ajpellee ispresuned to beJulie’s father.
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Thesame resli obtains uner the Paterity Act, codifiedat F.L. 8§ 51001 to5-1048.
Although that staite largelypertains @ children born oubtf wedlodk, F.L. 8 5-1027 is
relevant. It preides, in part:

§ 5-1027. Trial to be held after birth of child — Burden of proof;
presumptions; testimony.

(c) Presumption— (1) There is a tmuttable presmption thathe child
is thelegitimate child of theman towhom is motlker wasmarred atthe tme
of conception.

(2) The presimption et forth in thissubsectiommay be rebutted biye
testimonyof a person otheh&in the mother or her husnd.

(3) If the court dedrmines thathe presumption sefiorth in this
subsetion has beemrebutted by testimny of a persn other tha the motler
or her husband it is not necessg to establish nnaccess bthe husland to
rebut the presumioin set forthm this subseain.

(4) If the court degrmines thathte presumtion setforth in this
subsectiorhas been rebutted by testimoaf a person othethan the mother
or her husband, bothé motherand her lusband ae compeent to testify as to
the noraccessof the husbard at the tine of canception. . . .

Thus,appellee ipresumd to be dlie’s fatler unde.L. 8 5-1027c), becausdulie
was caceived during Kamp’s marriage toDuckworth. SeeAshley 176 Md. App. at 55.

Appelleesoudnt to relut the pesumpion of paemity byreqlestng aDNA test. We
consideredh similarrequest ilAshley There, the appellant, Ashley, married the appkde,
Mattingly, in 1990. The marrage took pace after Mattingly had expessly representeto
Ashley that she was nqgiregrant. Ashley 176 Md. App. at 41. Eight mdm after the
marriage,Mattingly gave hith to a son, ChaseAt the time of Chase’birth, Mr. Ashéy
believedhe was the father becausf Mr. Mattinglys express,dlse represeation that ke

wasnot pregnant d the timethey wed Id. The parties sepatedthe following month. Id.
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Ashleyfiled for divorce in 1992, adging that th@arties had a sand requestingeasonale
visitaton. In her answer, Mttingly also asserted that the parties witie parent®f Chase.
Id. The trialcourt issued auggment of absolute worce, which awarded soleistody of
Chaseto Mattingy, granted Asley reasonablevisitation, and odered himto pay child
support.ld. Twelve years aéirthe divorce, Asldy developed thieelief thatChase wasot
his biological ®n, and filed a “Complat for Discontinuaceof Child Supmrt and Request
for PaternityTesting.” Id. at 42. The tal court grargd the mother’s main to dismisghe
complaint. Id. at 42-43.

On appeal, we held that, as to the regest for gertic testing, the trial @urt erred in
grantingthe mdion to dismiss. Id. at 62. Afte reviewing the Paternity At and otler
statutoryprovisions,along with other apellate cases, e heldthat E.T. § 1-20&) applied,
becaus€hase wabornduring the partiegharriage, een if, argudly, he was nbconceived
during the mariage. Id. We sad, id. at 62-63 (emphsis added):

[T]he court haddiscretion to @der gendic testing to detamine paernity if it

first detemined that itwas in the child best integst to do so. Becaeighe

court did not recognize that it had sl discretion, i erred. See Beverly v.

State, 349 Md. 106, 127, 707 A.2d 91 (1998)nding reversild error,

resulting n a remand for a nesentencing, whersentencingudge failedto

recognize“that she had discretion to rd#encein accord with the pla
agreement”).Thereforewe shall vacatene judgment and remand for fletr
proceedingsat which thecircuit court mustonsider whether it is in Chase's

bests intersts to ordegenetic tesng !

Of import here,ie AshleyCourtinstructed thg in deciding whether to orer genetic

testing,the drcuit cout hadto comsder wlethe sud tesing commprted wih the bes

interestsof the dild. Id. at 62. Couts in other jurisictions havereached simar results.

30



Seege.g., Baker vBaker, 582 S.E.2d.02, 104 (Ga. 2003) (holy that the “besinteress of
the child” standard appliesvhen conglering a presumed &ther’'s “petiticn seekingto
delegitimiethe child.”);In re Marriage/Children of Bety L.W.v. Wiliam E.W,.569 S.E.2d
77,86 (W. Va. 2003) (“a revieing court must examinéeissue of whether anrtdividual
attemptingto disestablish paternity has held himself out tothe father of the child foa
sufficientperiod of time suchkhat disproobf paternity would result in undeniableharm to
thechild.””) (citation omitted); Godin v. Godin, 725A.2d 904, 910 (Vt. 1998) (niotg that
“the State retais a stron@nd direcinterestn ensuring chdren born of a marage do not
sufferfinancially or psytologicallymerely because & parent's Hatedand self-servig
concernof a child's bidogical origins,” and dedining to reopen a paternjitdeclarabn in a
divorcejudgment “absent ear and convicing evidence that servestie best intests of
the child.”). See alsoJana Singer, “Marage, Biology,and Paternitythe Case for
Revitalizhg the Marital Prasmption,” 65 MD. L. REV. 246, 264 (2006) (cadkting and
discussingcases that have ajpgd the lest nterests tandard in consliering requestfor
genetictesting).

The record here does nafflect thathecourt considered Julie’s besteress prior
to ordering the genetic testBecause the circuit coudid not consider Julie’best interests,
it erred inordering the genetic teding.

In Ashley “we express[ed] no opion on the meits of whethe it would be inChase's
bestinterest for the court to order gdietesting orany other rgef in the eventhat the

[genetic]testingdefinitely establish[ed] that [Ashley] is wasnot Chasés biological father.”
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Id. at 63** In a footnotehowever, we provided guidanaethe court on remandihe Court
observedthat, when a payrtlearns hes not the chd’'s father,but waits to ile sut
challengingoaternity “the lengh of delay may hae abearing on the ‘bestterest’ analysis.”
Id. at 63, n.14. V& al® recognzed that the f&te has a vital ‘interest in ensung [that]
childrenborn of a marriage do notffer financialy or psyhologicaly merly because of
aparent's baltted and selfesving concern oachild's bological orgins[.]’” Id. at 63, n.15
(citation omitted).

In addition, he AshleyCourt cited favoraly to the ruling inCulhanev. Michels 615
N.W.2d580 §.D.2000). Ashley, 176 Md. App. at 63, n.15. Ibhat case hte parties aged
to end their narriage wten theirtwo children were four and six years of age, respedively.
The parties entere into a progrty settlementand child custodagreement that waater
adoptedby the circuitcourt. Eleven pars laterthe former wife Culhane, sued the fioier
husband, Michels teecover delinquenthild supportMichels moved for paterty tesing
to determinewhetherhe was tle biological father of the younger danter. The trial court
deniedhis eques and theSupreneCout of Souh Dakaa dfirmed. It rea®ned, 615 NW.
2d at 589 ¢itations onitted):

Belatedefforts to declare a child illegitnate, for whatever reasons,
should seldom pevail. Michels has fadd to show sufficientause for

“Thatdeterminadion would be subjetto appellate reiew for abuse of disetion. The
Courtof Appeals has describehe concept of abusd discreton in various ways“all of
themsetting a ver high threbold.” Wilson-X v. Dept. dfluman Resourcegl03Md. 667,
677(2008). See also Wilson €rang 385 Md. 185, 19899 (2005; see Schade v. Board of
Elections401Md. 1, 34(2007);Touzeau v. DeffinbaugB94 Md, 654, 6692006) (same).
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paternity testing 4 this late juncture. The welfare of the hsld must be

consideredverthe fathess long delayed chadhge to the chil's parentage.

Michels has treated bothhildren as his own since bitt. He clains that his

request is not made to recover palsild supportput merelya find out if he

is the fathemnd whetheCulhane perpetratl fraud upon him. These are not

compellingenough reams to disupt the life ofa child bornduring their

marriage. (Enphasis aded.)

We observe thathie record irthe casesub judicedoes not ontain any ewdence to
showthatapaternity test was in Julie’s best interest. Julie was apmately thirteen years
of age byhe time he geneti test wasrdered.DSSoffered evidence thdulie mightsuffer
emotionalharm if such a test ere ordered &that point Julie’stherapist Ms. Barnard,
testified that Julie did not want a patexhrelationship with Stanton. B8feover, Ms.
Duckworth claimed tha“[i]t would be detrimetal” to Juliefor appelles to underg a genetic
testingto prove te isnot Julie’sbiological faher, because Ms. Duckworth hatsempted to
make“very clear” to dilie that paterity is not “a bloodssue” and appedk “is now making
it a blood isue.”

(AVA

Becausehecourt belowerred in ordeng the geneticetst without fist considang
Julie’s best interest, it follavs that the ourt erred in teminating appellee’s child support
obligation based on the patetpitestresults. We would reach this same condtus
however, even if the kuit courthad properly atered the genetitest. We explai

Appellant’'sException Two stated: T[he Master erred irhait he terminad current

andback Chld Supportwithout vacatg paternityf the Defendant.” In demyg Exception

Two, the court said:
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This was a caséo establish the proper amount of child suppand the
Master made his recommendatidressed on the evidence beddrim, which
included the DNA results exluding Mr. Kamp & Julie’s fathe therely
removingany sttutory duty to pay child support for her. [F.L.] 8 530).
Further,there is no @ternity order to vacate.The child, Juk, was presumed
to be Mr. Kamp’s as a child born ofi¢ marriage. This presumption was
nullified by the DNA results. (Emphasis aded.)

In Exceptions Twelve an@ihirteen, appént clamed,respectivel, thatthe Master
“failed to considethe best interegif the child in hs ultimate deision to teminate current
andpast support anegsaside ovacate paterty” and “ered in that he fé&d to considethe
emotional damagethat wouldoccur for the decision toset aside or &cate Paterity in this
case.” As notedhe court saidni its opinion:

12. Itis clar from a reading ohe Report oftie Mader and the &nscript

that the Master had extewsi knowled@ of this casethe partiesand the

childreninvolved. Itis alsoclear thathe consi@red the inteests of Julie in

makinghis decision.The truth abouther parentage was ab&dy well known.

Therewas no testimonyotindicate hat Ms. Duckworth could not gt child

support from Mr. Stanton. Te Mager clearly took thee thirgs in D

considerabn while properly applying Maryand law wh& méeking his

recommendations.

13. First, the Master did nt vacate pateity. Second, in his port, the

Masterclealy idenified some of the effds these proceéngs have had on

Julie. Further, Jué alreadknew that Mr. Kamp was ndier biological father.

Any emotional damageesultingfrom that knowledge canno be attributed to

a Mager’s heaing or recommendatian somefive years after the fact.

Appellee conceds in his brief ttat he “newer requestedhe court to acate his
paternity. He has merely requesd the courto refuse tancrease chd support as request

by the Appellant and toterminate pospective tild suppat.” Clearly, the circut court did

not disturb appellee’s parertal rights. To the contrary, appellee reatinedthe legal sttus of
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Julie’sfather The ourt erred byelieving appéée of his corsponding duty of pantal
suppat.

The court held, ineffect, that apellee’s legéstatuis as Julies father was iglevant
to his child supporbbligation. That position contravenes settled Maryland lav. The parent
of a minor child has a statutoduty tosupport thechild, as wdél as a comnon law duty to
supportand cae for the child. In re Katheine C., 390 Md. 554, 570(2006);see Garay V.
Overholtzer332 Md. 339, $8-69(1993). The statutoy duty of suppet is set fath in F.L.
§ 5-203:

§ 5-203. Natural guardianship; powers and duties of parents; support
obligations of grandparents; award of custody to parent.

(a) Natural guardianship. — (1) The parents are theint natual guardians of
their minor chid.

(b) Powers and duties of parents.Theparents of a nmor child, as defined
in Article 1,8 24 of the Codé&?!

(1) are jointy and seveally responsible for the child's supppdare,
nurture, welfag, and educatiorgnd

(2) hawe the same powers andduties inrelationto the chid.
(Emphasis adled.)
Thisis not a sitationsuch as itWalter v. Gunter367Md. 386 (2002), upon which

theMaster rdied in recommendingterminationof child support. InWalter, 367 Md.at 392,

BArticle 1, 824 of the Code defines a “minoas one who is eighteerars ofage or
younger.
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aputative fatersought to teminatehis child suppdrobligaton after DNA testing excludie
him as the fatherHe had previouslyonsented to a judgmeaot paternityin 1993, based on
the maher’s represenations d his paernity. Id. at 389. The Court dAppeals framed the
issue as follows: “[W]hether achild support orderterminatel by the circuit court
prospectiely after the vaatur of thepaternity dedration, may still oblige thefather to
satisfyarrearage[’] Id. at392. (Emphasis addedThevacaturof the paternit declarabn
in Walter eliminated the very pé&ernity dechration, flom which the child suppodrder
originateg.]” Id. at 393 (emphasis in original.)

Here,Julie was lorn toMs. Duckworth during appelleemarriageo her. Therefore
appelleewas not aputative fatler, nor wa there any pateity decreed vacate. To the
contrary, there wereextantfindings, over the years, thatappellee is ulie’s fater. For
examplethe 1999 Divorcdudgment referread the “minor chiflren ofthe parties; nanely,
.. .JULIE KAMPI[.]” The Judgment asgned apellee cedin rights ¢ custody of and
visitaion with Julie. In its Orderf March 14, 2003, concerning ¢ady and vidiationand
incorporatng the parties’ custody agreement, thaidagain recitedhat Julie isappellee’s
“minor child.”

Thecourt’s solebasis for firding a “material chang incircumstancesjustifying the
terminationof appellee’s chd support obljation, was thahe DNA paternitydast excluded
appelleeas Julie’shiologcal father. Nevertheless, tre cout did not terminate paternity.
Given appellee’s comuing legal status as Jid’s father she remains appgeé’s “minor

child.” Therefore, appellee is bod by F.L. 8§ 5-203 ad his comma law duty to support
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Julie. It fdlows that the cirait court erred inabrogding appellee’s duty of support.

Appellantalso argueghat the circuit ourt violated settled Mayland law when it
reducedappellee’s chd support obljation to zeroandeliminated all past due arreabgssed
onthe patenity test. F.L 8§12-202 rejuires couts toapply a rebuable presumpoin that the
properchild supportaward is the amount thaould result fom applicaton of the guideling
setforth in Title 12 of the Family LawArticle. The courdid not applythese Guideline®r
considerany evidence rebutting them, becaussroneowsly believed apellee had o duty
to pay ary child support for Julie.

Moreover,the Master'secommendations, anlde court’s opiron adopting them, do
notreflect an examirteon of Julie’s magrialneeds or the parties’ financial cimstances.
Insteadthe court improperly placed on Ms. Duckworth the burden of showied'stuld
notget child supporfrom Mr. Stanta.” The best interest standardedonot permit a court
to cut off one source oféhild’s economicgpport on a mere assumgmtithatanother source
will arise to fill the void.

In our view, the doctne of laches ab barredappelee’s requet to abrogée his
support obligabn. We explain.

Preliminarily, appelleecomplains thatte defense of laches was naitsedby below
by appellant. We disagee. In a menorandum opposing apllee’s requst toterminate clid
support, D8S argué:

[O]n the pure grands of euity, the Cout can find that Mr. Kamp failedto

raisethe defense of non-pahity d the time of the diorce and should not be
permittedto do so at tlsi time. He sat on sidefense when was to his
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advantageyet now seks to raise itwhen it banefits him financially to do so.

The“doctrine of laches is baseazh the general principles @fstoppel[.]’"Jahnigen v.
Smith 143 Md. App. 547, 555 (2002). Appellaciearly nvoked equty and expresly
complainedabout appelles’delay nhoting that hesat on his defenseince thdime of his
divorce. Those contentions@embodied in the defenselathes, as we shaleejnfra. To
besure, appedint did notuse theerm “laches” in opposing appéee’s motionto terminate
support. But, we cecline to “exalt form over substance.Jones v. Stie; 175 Md. App.58,
77 (2007);see geneally Watsa v. State 311 Md.370,372 n. 1 (1988) (where motiin
limine was ruled uponbefore trial, and court repeated its ruling justfdre State’s
cross-examinain of defendant, dunig which the relevargvidence was elitad,“requiring
[defendant] to make yea anaher objection only ashort time afer the court's rulig to admit
the evicence would beto exalt form over subsance”). We tun to themerits.

We recently conglered the defensef laches inLaSalle Bank, N.A. \Reevesl73
Md. App. 392 (2007), explaing: “Lachesis a defeng in equityagainst ste claims, ad
is based upon grounds of sound paldolicy bydiscouraging fugtdemandgor the peace
of society.””ld. at 405 (quotig Parker v. Board of Election Superviso&30Md. 126, 130
(1962)). Laches bars an aoti where there has been “hoan inexcusable dm} and
prejudice”to the party asertingthe deknse. LaSalle Bank173 Md. App at 4. The
“defenseof laches to thessertionof an equtable remedy must be ewsted on a case by
casebasis, as laches & inexcusble delay, withou necessary refence to duation in

assertingan equitable aim.” Id. at 409 (emphasi® origina). Because the daate of
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laches'is tied tothe statute ofimitations, ‘gererally the statute ggicable toactions atdw
will be followed by analgy by the quity couts.” Jahnigen 143 Md. App. at 555-56
(quotingBowie v. Ford 269 Md. 111 122-23 (1973)).

A small but growing number ofates have pasdstatutesiniting the anountoftime
a preamptive faher {.e. thefather of achild bornor corceived dumg mariage) has to
challengethe patenity of his child. See e.gCal. Fam. Code 8§ 7630 (presumed fatheusn
bring action “within a reasonablentie afterobtaining knowedge of relevant facts”)Colo.
Rev.Stat. § 19-4-107 (paresumel father ca vacate pternity “only if the actions brought
within areasonablertie afterobtainingknowledge of relevant faxbut in no evenater than
five years after th child's birth.”); Del. Code. An. tit. 13 s. 8-607 (“a proealing brought
by a presumed father . to adjudiate the pareageof a child having a gsumedather must
becommenced not latehan?2 yearsafter the birth éthe child.”); 750 Ill. Comp. Stat. 45/8
(a petition by a presumed fatheto® declare the non-existenad the parat and child
relationship. . . shall be barredf brought later than 2 yearsfter the petitionerobtains
knowledgeof relevart facts.”); Minn. Sta. § 257.57 (2007) (an aoin to declarehe
“nonexistence’of a fathe-child relatiorship must @ brough “within two years a#r the
personbringing theaction has rason tobelieve thathe presumed fathes not thefather of
the child, buin no event lar than threeears aftethe childs birth.”) N.D. Cent. Code §
14-20-42 (“a proceedg brought by a presnedfather. . . to adjdicate the pantage of a
child havinga presumed father mube comnenced no later than twoyears after theibth

of the child.”); Tex. Fam. Code Ann. § 160.607 (“a procegdirought by a presnedfather
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... to adjudzate the pareage of a child having presumedather shalbe commenced not
laterthanthe fourth anniveesy of the dat of the birth oftie child.”);Wash. Rev. Code
§26.26.53("a proceeding brought by apresumed father . to adjudicte the parentge of
achild having a prasned fathemustbe comnenced no later than twoyears after theibth

of thechild.”); Wyo. Stat. Ann. § 14-2-807 (“a proceeang brought by a presned father, the
mother,or another imlividual to adjudicatetheparentage of a cliilhaving a presumed father
shallbe comnenced wthin a reaonable time after obtaining knowledge of relevant facts,
but in no event K@r than five %) years a#r the child birth.”)

Unlike the statesentioned above, Marghd has noénacted a state of limiations
to govern tle situation sub judice Neverthelessthe generaprinciplesof laches, ashey
havebeen applied in Matgnd, suggeshtat appdee’sprolonged delay in challengingulie’s
paternitybars hisreques to terminate suport. Appelleeknew or had reason to know since
1992that Julie is not his biological daughter.ok&over,appellee fila for divorce in1999,
andaverred thatulie was his chd. By waithg until 2005 to asert apaternily challenge,
when Julie was abot thirteenyears of ge, apgllee slep on his rights.

Moreover, to excuse appet’s lack of digence andallow him to proceedwith his
long-delaydclaim would resultin serious fiancial prejudie to Ms. Duckworth, asell as
financialand emotionaharm to Julie.As the evidence showed, iluhasalways regarde
appelleeas her ther. Appellee suggestiat he has not sougttt undo his status as Julie’s
father. Rather, he merelywants to termin&t his support oidations baseé on his lack of

biologicalparentage. Thegre the equivaht in Julé’s mind, accoralig to Ms. Duckworth.

40



Moreover,Ms. Duckworth never soughthild support fom Mr. Stanton, based on haitial
undestandingwith appellee. She claimed that she has no intention of doirag $los
juncture becatse of tre emdional ramifications for Julie. In addition, e testifed that soon
after Julie was born, Stantofisigned papers andvas willing to give [Jlie] up for
adoption[,]"sothat appele could adopt J@i Thereforetidoes not appeadnat Mr. Stanton
is a financial resource fa child support. If appellee’sobligationis terminatedthere woud
be a larg financial void, adver® to the irterests ¢ Julie and Ms. Dudkworth.

Our conclusion $ consiseént with casesni other jursdictions add¥ssing simar
situatiors.

In Arvizu v. Fernandez902 P.2d 830 (ArizApp. 1P5), theCourt of Appeals of
ArizonaconsideredvhetherArmando Arvizu could challenge the pternity of his sortwenty
yearsafter his drorce from thechild’s mother The mothefbrought contempt preedings
againstappelee Armando C. Arvizu (“father”¥or failure b pay child suppdrarrearages
orderedpursuant to a 1971 vbrce decree.”ld. at 831. The fatheargued thabne ofthe
children,Armando, Jr., was ndtis, and thathis chalénge was nobarred “becauset the
timeof the divorce decredne was not aareof the possibity” thatArmando, Jr. was ot his
son. Id. at 833. Theppellate couteld thatdches barred him froehallenging paternity,
explaining, id. at 834

Although we do mot know precisely wha father first becane

“suspidous,” he acknowledges that he bewa “convinced” byl1981 that

Armando, Jr. was not hi¥et, despié such knowledge, fath&ater thatyear

stipulaedto an increae inhis child suppdrobligaton and did not bringtthe
court's atention his claim challenging paternity.
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Four years lagr, mother irtiated andier post-judgmenproceeding
againstfather. Althouglhe claims to have sicussed thessieof paternity wth

an attorney at that timefather did ot contest nother's petiton and tkereby

allowedboth an increasa ihis child suppdrobligaton and a judgment for

arrearages tde orderedoy the court.
It was rot until 1993, welve yeas afer he dmittedy beame

“convinced” that Armarmdo, Jr. was ot his son, thafather atternpted to

challengepaternity. Uner these cicumstances, where father bavaited at

leasttwelve years and has neglected several opportundieeng his claim

to the cours attenton, we hold that hidelay was unreasobie.

Furthermorethe court heldtatthe resuihg prejudce to themothe was “obvious.”
Id. The court reasonetiad father timely assertedis claim, and had blooests reveake
that Armando, Jr. was not lis son,mother could have sougBupport paymestfrom the
biologicalfather. But becagsArmando, Jr. has nolmeen emancipatddr more than seven
yearsmothercannot seek supporoim someone other thanli@r.” 1d. (Citatbnsomitted).
Seealso Social Serices of Uster Cly., ex rel. Maitgomey v. Powell, 833 N.Y.S.2d 285
(N.Y.App. Div. 2007) (holdig that tral court, in conisleringfather’s 2M4 motionto vacate
1986 order of paterty and 2001 chd support orde, did not abwse its discretion in
concluding that lachesarred father's motion).

We are also satfied that he doctrine of judiial estoppl barredany attempby
appelledo terminate support for Julie. In Eagan v. Calhoun347 Md. 72, 87-88 (1997 he
Court of Appeals explaime

Marylandhas bng recognized the dodtre of estoppel bgpdmission,

derivedfrom the rule lad down by theenglish Court oExchequer in Cave v.

Mills, 7 H. & W. 927 that[a] man shall not ballowed to blow hot and cd)
to claim at one tine and eény at anther.”
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Asthe Court explaied inDashiell v. Meeks396 Md. 149, 171 (2006 ¢re are three

elements tgudicial estopel:
(1) one of the partstakes a factugdositionthat is hconsistent wit a position
it took in prevous litigation, (2)the previous riconsistent pason was
acceptedby a court, and (3)}he partywho is maintaininghte inconsistet

positionsmus have intentionally misled thecourt in orcer to gain anunfair
advantage.

On at least two sparate ocasions, appellee admitted to the cduhat he is Julie’s
father. First, he fied a DivorceComplaint in 1999 n whichhe knowingly assézd that he
is the fatheof all four chidrenborn during the rarriage to Duckwrth. In2002, appellee
soughtcustody of Jué, and hesignedan agreement siag that Juk was “born as isstief
his mariage to Ms. Duckworth. Moreover, the divorceourt cleay accepted hese
assertions. Yet, in his sworn Reques$or Paterny Determinan appellee a®rted tle
inconsistenposition thaJulie “is nothis biologi@l daughter” in ater to gain a®cononic
beneit: termination of his child suppat obligation.

Accordingly, we shall vacaténe order terminatg appellee’shild supprt obligation

and rermand for further proceadings

ORDERS OF JANUARY 19, 2007 OF THE
CIRCUIT COURT FOR GARRETT
COUNTY VACATED. CASE REMANDED
FOR FURTHER PROCEEDINGS
CONSISTENT WITH THIS OPINION.
COSTS TO BE PAID BY APPELLEE.
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